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TOBACCO PRODUCTS CONTROL AMENDMENT BILL 2017 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Martin Aldridge) in the chair; 
Hon Alanna Clohesy (Parliamentary Secretary) in charge of the bill. 
Clause 4: Section 18A inserted — 
Committee was interrupted after the clause had been partly considered. 
Hon NICK GOIRAN: We are on clause 4, and, interestingly, during the interruption of the Committee of the 
Whole, I was provided with a document I thought I would never see again, which is this false document that I have 
referred to a few times. I have managed to get my hands on tabled paper 1247 and, interestingly, just prior to the 
interruption, I asked the parliamentary secretary what were the changes between the 2016 bill and the 2017 bill, 
and the parliamentary secretary informed us that there has been a change. Yet, when I look at this false document, 
which I had hoped I would never see again, I note that it falsely states that there have been no changes to clauses 
3, 4, 5 and 6—I remind members we are on clause 4—between the 2016 bill and 2017 bill. I could make further 
points about this false document, but it will now return to the place I last saw it, which is this wastepaper basket 
here. We will not take that any further. If the parliamentary secretary wants to see the speedy passage of this bill 
this afternoon between now and the dinner adjournment, we will not refer to that document any further; otherwise, 
I am quite happy to debate each and every false statement in that document. 
I return to clause 4 and note that the parliamentary secretary has indicated that there has been a change to clause 4—
that is, the addition of the word “retail”. I ask her to explain why the government saw fit to add that word to clause 4. 
Hon ALANNA CLOHESY: I am advised that parliamentary counsel added it to the heading of the proposed 
section. It does not change the intent of the clause, which is why previous documents stated there was no change. 
I am advised that the heading provides greater clarity. 
Hon NICK GOIRAN: Just to conclude on clause 4, I want to be crystal clear here. So, there has been a change to 
clause 4. 
Hon ALANNA CLOHESY: There has not been a change to clause 4; there has been a change to the clause 4 heading. 
Hon NICK GOIRAN: Is the heading part of clause 4? 
Hon ALANNA CLOHESY: The intent of clause 4. 
Hon NICK GOIRAN: Sorry, I could not understand the response from the parliamentary secretary. Is the heading 
part of clause 4? 
Hon ALANNA CLOHESY: I was referring to the intent. It did not change the intent of the clause. The heading 
may be considered part of the clause or it may be considered a heading. 

Hon NICK GOIRAN: I am happy to spend time debating this, because it strikes me that if members want to look 
at the bill, and I encourage the parliamentary secretary to do so, clause 4 starts on line 13 of page 2. From line 13 of 
the bill through to line 21 is where we find clause 4. On line 16 there is a heading that is a change to section 18 of 
the act. I can only reasonably conclude that all of the words found from line 13 onwards through to line 20 are part 
of clause 4 and therefore any change in those lines is a change to the clause. Once again, I ask the parliamentary 
secretary whether there has been a change to clause 4. 

Hon ALANNA CLOHESY: Yes, to the heading. 

Clause put and passed. 

Clause 5: Sections 21A and 21B inserted — 
Hon NICK GOIRAN: Have there been any changes to clause 5 between the 2016 draft bill and the bill before the 
house? 

Hon ALANNA CLOHESY: The word “certain” has been added to the heading of proposed section 21A, and the 
words “that can be split into portions of fewer than 20 cigarettes” were deleted. 

Hon NICK GOIRAN: Why did the government choose to make those deletions and additions? 

Hon ALANNA CLOHESY: I am advised that parliamentary counsel added the word “certain” for clarity and that 
the words “that can be split into portions of fewer than 20 cigarettes” were deleted to make it certain that cigarettes 
in packages are being sold. 

Clause put and passed. 

Clause 6: Section 23 amended — 
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Hon NICK GOIRAN: The parliamentary secretary indicated that she was going to ask the minister for some 
information about clause 6. This was on 10 April this year during Committee of the Whole. My notes indicate that 
the parliamentary secretary was going to ask the minister who the interested stakeholders that he consulted with 
were that caused the government to seek to amend clause 6 to partially implement option 9 of the 2011 review. 
Has the parliamentary secretary had an opportunity to ask the minister that question; and, if so, what is the 
response?  

Hon ALANNA CLOHESY: After the Tobacco Products Control Amendment Bill 2017 had been introduced, 
there were seven pieces of correspondence dated from September 2017 to March 2018. The first of course, which 
I have already talked about, was from the one by the Standing Committee on Uniform Legislation and 
Statutes Review, which was not part of the consultation. The minister also spoke to representatives of a retailer. 
Three letters were received from peak health bodies seeking support to remove the exemption that permits the 
display of tobacco products. 

Hon NICK GOIRAN: We already knew that; it was on the record when we were last in Committee of the Whole. 
After that, the parliamentary secretary indicated the government was intending to move an amendment—on the 
supplementary notice paper—to clause 6. I imagine that will be moved by the government shortly. As part of that, 
the explanation provided was that the minister decided to amend as a result of consultation with interested 
stakeholders. I asked: who were the interested stakeholders he consulted who caused the minister to make that 
decision? That was not known when we met on 10 April. The parliamentary secretary was going to find out who 
they were. Clearly, it is not the answer that has just been provided because, as she rightly pointed out, the very 
first piece of correspondence is from the Standing Committee on Uniform Legislation and Statutes Review and it 
is not one of the interested stakeholders that the minister would have consulted. Has there been discussion with 
the minister since 10 April to ascertain this information? 

Hon ALANNA CLOHESY: As I said, the minister’s office spoke with a retail provider, Devlin’s Tobacconist, 
and the retailer’s representative. The minister’s office met with the retailer and his representative on several 
occasions. Meetings included site visits to both the retailer’s premises. 

Hon NICK GOIRAN: To be clear, the consultation was with one—singular—interested stakeholder, not to be 
confused with, plural—multiple—interested stakeholders? 

Hon ALANNA CLOHESY: As far as I am aware. I move — 

Page 3, line 21 to page 5, line 17 — To delete the lines and insert — 

6. Section 23 amended 
(1) After section 23(1) insert: 

(2) If a person is charged with an offence under section 22(1) it is a defence to prove that 
at the time the offence is alleged to have been committed — 

(a) the person was a specialist retailer; and 

(b) the display was of a cigar or an implement designed to cut a cigar; and 
(c) the display could not be seen from a public place outside the premises specified in 

the licence; and 
(d) a health warning sign in accordance with the regulations was displayed immediately 

adjacent to the display. 
(2) Delete section 23(4). 

Hon AARON STONEHOUSE: I am glad that the government has introduced this amendment. It is as a result of 
a combination of many weeks of lobbying government ministers, and getting the issue playtime on national and 
state media. In fact, when this Tobacco Products Control Amendment Bill was introduced to the house, it was 
referred to the Standing Committee on Uniform Legislation and Statutes Review and brought back to the 
Legislative Council sometime around October. It was not until earlier this year that anyone, I think, fully 
understood the impact clause 6 would have on local businesses. It just so happens that on a second reading of the 
bill, I realised clause 6 would, essentially, prohibit local tobacco specialists from being able to display their 
products, in this case, cigar stores, of which Devlin’s in Subiaco and London Court is one. At that time, it seemed 
that no other member in this chamber was aware that would be the impact of this bill. Luckily, customers of 
Devlin’s are very politically active and began their own campaign alongside mine to lobby the government. The 
government was gracious enough to agree to introduce this amendment, which will, effectively, protect the defence 
within the act and tighten it or narrow the scope of it somewhat to apply only to tobacco specialists selling cigars. 
That seems fine. It is clear to me that the only business in the state currently using this defence that I am aware of 
at this stage is Devlin’s. Possibly some Smokemart stores may be eligible to use the defence but they have not 
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found a need to yet. Smokemart has not made representations to any member of Parliament that they need the 
defence to remain for them to sell cigars. In fact, it is not a cigar specialist, so I doubt it is using it at all. 
The preservation of this defence, even narrowing it to cigars only, will ensure an iconic business in Subiaco will 
continue to operate. Devlin’s has been in Subiaco for about 20 years now. It is a well-known, well-liked business 
in the community with many customers. I am glad I was able to take part in the effort to save that business and 
ensure it continues for many years to come. 
I support the amendment and I encourage other members to do so. It will achieve the end I sought when we began 
this debate months ago. I have consulted with the owner of Devlin’s, Simon Devlin himself, and he is happy with 
this amendment and the wording of it and he believes it will ensure he can continue to operate his business. 
Hon ALANNA CLOHESY: The amendments were drafted following consultation with the cigar retailer and the 
cigar retailer representative engaged by the cigar retailer. Amended section 23 will provide that any cigars or 
implements designed to cut cigars are not to be displayed in a way that can be seen from an outside public place. 
In accordance with the regulations, a health warning will need to be displayed adjacent to the display, and the 
defence contained in the section will apply only to displays of cigars and an implement designed to cut cigars. 
I commend the amendment. 
Hon NICK GOIRAN: I indicate that the opposition will support the amendment. 
Amendment put and passed. 
Clause, as amended, put and passed. 
The DEPUTY CHAIR (Hon Martin Aldridge): Could I get an indication from members of any clauses that they 
wish to speak to. 
Hon Nick Goiran: Clause 7. 
Clause 7: Section 25 amended — 
Hon NICK GOIRAN: Mr Deputy Chair, for the ease of your governance of this process, I indicated to the 
previous occupant of the chair that we will be going through this bill clause by clause due to the previous tabling 
of that false document. We are now on clause 7. I ask the parliamentary secretary what changes, if any, have been 
made — 
Hon Alannah MacTiernan interjected. 
Hon NICK GOIRAN: Sorry; was there a question? 
The DEPUTY CHAIR: Order, members! I am focusing on listening to the contribution of Hon Nick Goiran. 
Hon NICK GOIRAN: Sorry, Mr Deputy Chair. There seemed to be a noise in the chamber all of a sudden. I lost 
my train of thought. I am asking the parliamentary secretary to indicate what changes have been made to the 2016 
bill that is before the house with respect to clause 7. 
Hon ALANNA CLOHESY: The penalties in section 25 are being reduced to $1 000. The offences in section 25 were 
considered to be of a lower order than some of the more serious offences provided for in the act for which a stronger 
deterrent was required. As such, it was considered appropriate to reduce the applicable penalties. 

Hon NICK GOIRAN: Parliamentary secretary, what were the penalties previously? 
Hon ALANNA CLOHESY: The amendment bill will see the penalty reduced from $10 000 to $1 000 for a first 
offence. 
Clause put and passed. 
Clause 8: Section 33A inserted — 
Hon NICK GOIRAN: Parliamentary secretary, are there any changes to the bill before the house compared with 
the 2016 draft regarding clause 8? 
Hon ALANNA CLOHESY: Some typographical errors have been fixed. In proposed section 33A(1)(a), the word 
“the” has been inserted before the word “product”. Under proposed section 33A(1)(b), the word “a” has been 
inserted before the words “tobacco product”. Those words now state — 

a programme or arrangement under which a purchaser of goods or services may be entitled to a gift of 
a tobacco product or any other benefit in relation to a tobacco product, 

In addition, at the end of proposed section 33A(2), the words “to purchase a tobacco product” have been inserted. 
I am advised that the purpose of that last sentence is for clarity. The other three are typographical errors. 
Hon NICK GOIRAN: Parliamentary secretary, I understand the typographical errors. Let us just leave that and 
move on. 
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I think the last change the parliamentary secretary mentioned related to an amendment to proposed section 33A(2). 
She mentioned that some words were different. Could she explain that again? 
Hon ALANNA CLOHESY: The words inserted at the end of proposed section 33A(2) are “to purchase a tobacco 
product”. The purpose of inserting those words is to make it clear that the exchange is in buying tobacco. They 
were added for clarity. 
Clause put and passed. 
Clause 9: Section 38 amended — 
Hon NICK GOIRAN: Parliamentary secretary, are there any differences in clause 9 of the 2016 draft compared 
with the bill before the house? If so, what are the changes and why were they made? 
Hon ALANNA CLOHESY: This clause seeks to delete the words “allows having regard to section 40(2)”. I am 
advised that this is a technical amendment to section 38(3). The section contains a cross-reference to section 40(2) 
of the act, which is proposed to be amended by clause 11 of the bill. As a consequence, the cross-reference to 
section 40(2) is no longer appropriate. Both the 2016 and 2017 bills proposed to amend section 38(3) and remove 
the reference to section 40(2). The 2017 bill now removes the reference to section 40 because of the amendment 
proposed by clause 11. 
Clause put and passed. 
Clause 10: Section 39 amended — 
Hon NICK GOIRAN: Parliamentary secretary, are there any differences between clause 10 of the 2016 draft bill 
and the bill that is before the house? If so, what are they and why have they been made? 
Hon ALANNA CLOHESY: The definition of “working day” has been moved to the glossary in the 2017 bill. 
The definition of “working day” has been removed from the 2017 bill. The end of the sentence with the words 
“supply of tobacco products” now includes “sporting, cultural or other event”. These words have been added to 
provide context as to the type of event that is contemplated.  
Hon NICK GOIRAN: The parliamentary secretary indicated that one of the definitions had been deleted. What 
is the reason for the deletion? 
Hon ALANNA CLOHESY: It has been moved to the glossary. 
Clause put and passed. 
Clause 11: Section 40 amended — 
Hon NICK GOIRAN: Clause 11 before us seeks to amend section 40 of the primary act. The draft bill also had 
a clause 11 that sought to amend section 40 of the primary act. Are there any differences between the two bills; 
and, if so, what are they and why have they been made? 
Hon ALANNA CLOHESY: Proposed section 40(2A) has been included, which states — 

If a decision to refuse to renew a licence is made later than 14 days before the due day, the licence 
continues in force under this subsection, without affecting any period of suspension, until the end of the 
period of 14 days beginning on the day immediately following the day on which notice of the decision is 
given under subsection (2). 

The reason this proposed subsection (2A) has been included is to simplify and refine it. The same outcome was 
sought from both bills—the 2016 and the 2017 bills—and the same outcome has been achieved, although in 
a simpler form. That was included to ensure that the applicant has time to apply to the State Administrative 
Tribunal for a review of the decision prior to the expiry of the licence. 
Clause put and passed. 
Clause 12: Section 77 replaced — 
Hon NICK GOIRAN: Mr Deputy Chair, we are on clause 12 of 21. I would like to ask the parliamentary secretary 
whether there are any changes between the 2016 draft bill and the clause that is before the house; and, if so, what 
are those changes and why have they been made? 
Hon ALANNA CLOHESY: Proposed section 77(1) and (4) are the same in both bills. Proposed subsection (2) 
clarifies the 2017 bill; that is, the appointment must be in writing. For proposed subsection (3), parliamentary 
counsel updated the wording in the 2017 bill to make sure the intent was expressed clearly. Proposed subsection (5) 
is similar to subsection (4) of the 2016 bill except for the words “if the CEO revokes the person’s appointment”. 
Proposed subsection (6) is similar to subsection (5) in the 2016 bill, with the addition of subsection (6)(b). 
Subsection (6) of the 2016 bill has been moved to clause 20 of the 2017 bill. The wording has not changed. 
Clause put and passed. 
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Clauses 13 to 15 — 
Hon NICK GOIRAN: It might please the parliamentary secretary to know that I think we can deal with clauses 
13, 14 and 15 together because none of those clauses are found in the draft bill. These are all, as best as I can see, 
new clauses inserted by the government. I would simply ask why that was done. 
Hon ALANNA CLOHESY: I will just check: does the member want to do clauses 13 to 15 in one go? 
Hon Nick Goiran: The parliamentary secretary can respond to all three. 
Hon ALANNA CLOHESY: These clauses are about the restricted investigators. As the member pointed out, they 
are new provisions in this bill. They came about because in discussing the role of restricted investigators, the 
department and the restricted investigators thought that some changes were required to not only make it clearer, 
but also they were prompted by the context of the other provisions in the act that require investigators to be issued 
with an identity card. In the course of the discussion about restricted investigators, they arrived at a decision to 
include that investigators need to be issued with an identity card. Clauses 14 and 15 are included because of that. 
Hon NICK GOIRAN: What is the difference between an investigator and a restricted investigator? 
Hon ALANNA CLOHESY: I am informed that a restricted investigator can operate only under certain parts of 
the act, such as those related to smoking, and they are appointed by local government authorities or other 
authorities such as the Department of Transport. The Department of Transport may appoint restricted investigators. 
Investigators may investigate all parts of the act. 
Hon NICK GOIRAN: Why are they called investigators and not simply authorised officers as in the 
Food Act 2008, or indeed as described in similar legislation in other states? I note that Victoria and New South 
Wales use the word “inspector” whereas Queensland uses “authorised person” and South Australia, Tasmania, the 
ACT, the Northern Territory and the commonwealth use the term “authorised officer”. 
Hon ALANNA CLOHESY: I do not have the history of the development of the original 2006 act, which this bill 
amends. I do not know why they are not called an authorised officer as distinct from an investigator. As I said, it 
is historical. I thank the member for pointing it out. It may be something that is considered in the next review. 
Clauses put and passed.  
Clause 16: Section 92 amended — 
Hon NICK GOIRAN: We will find out in a moment whether clause 16 is a mirror or close cousin of clause 13 in 
the previous draft bill. Are they the same? If not, what are the differences and why were the changes made? 
Hon ALANNA CLOHESY: They are very close. It is a typographical change—two words are inserted. After 
“subsection (2)(a)(i)” the word “or” is inserted, and after “(ii) to the offence is taken to be”, “a” is inserted. The 
number also changes to 16. 
Clause put and passed. 
Clause 17: Section 115 amended — 
Hon NICK GOIRAN: Clause 17 of the Tobacco Products Control Amendment Bill 2017 appears substantially 
similar to clause 14 of the draft 2016 bill. What are the differences and why were they made? 
Hon ALANNA CLOHESY: In comparison with the 2016 version, proposed sections 25(1), 25(2) and 25(4) were 
not included in the 2017 version because they are set out under clause 7 of the 2017 bill. In addition, the numbering 
was changed to 17. 
Clause put and passed. 
Clause 18: Section 119 amended — 
Hon NICK GOIRAN: Clause 18 of the 2017 bill is similar to clause 15 of the 2016 bill. To what extent are they 
different, and if they are different, why have changes been made? 
Hon ALANNA CLOHESY: Proposed section 119(2) has been moved to clause 20 of the 2017 bill, but the 
wording has not changed. In addition, the numbering has changed; this is now clause 18. 
Clause put and passed. 
Clause 19: Section 124 amended — 
Hon NICK GOIRAN: Are there any changes in clause 19 in comparison with clause 16 of the draft bill from 
2016? 
Hon ALANNA CLOHESY: There is no change to the content. The numbering has changed from 16 to 19. 
Clause put and passed. 
Clause 20: Part 9 inserted — 
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Hon NICK GOIRAN: I cannot seem to find a clause 20 in the 2016 bill, nor a significant equivalent, although 
this may have been one that the parliamentary secretary indicated was moved from one section to another. Perhaps 
the parliamentary secretary could indicate precisely what that is and why that was done. 
Hon ALANNA CLOHESY: Proposed section 128 was originally proposed section 77(6) of the 2016 bill and 
proposed section 129 was originally proposed section 119(4) the 2016 bill. There has been no change to the 
wording; they have just been reordered for clarity by Parliamentary Counsel. That clause also inserts a new part 
into the act to provide transitional provisions. 
Clause put and passed. 
Clause 21: Glossary amended — 
Hon NICK GOIRAN: We are on clause 21 of the Tobacco Products Control Amendment Bill 2017. The 
parliamentary secretary indicated earlier that there was an amendment to the glossary. I note that clause 21 of this 
bill seeks to amend the glossary. I take it that was the one that she was referring to. Are there any other changes 
or movements between the draft bill and the bill before us that affect the glossary? Why was it deemed appropriate 
to move these items and definitions to the glossary? 
Hon ALANNA CLOHESY: The member is quite correct. We have already talked about “identity card” being 
inserted after “investigator” and why that had moved. Also, a definition of the phrase “due day” has been included, 
which, as the member will tell from the 2017 bill, reads — 

due day, in relation to a licence, means the day on which the licence is due to expire, before the application 
of section 39(7) or 40(2A); 

The definition of “due day” is included in the glossary, but it was included in clause 10 of the 2016 bill. As we 
discussed, the words “or restricted investigator” have been added to the definition of “identity card” to reflect the 
amendments to section 81 in clause 14. 
Clause put and passed. 
Title put and passed. 

Report 
Bill reported, with an amendment, and, by leave, the report adopted. 

As to Third Reading — Standing Orders Suspension — Motion 
HON ALANNA CLOHESY (East Metropolitan — Parliamentary Secretary) [5.59 pm] — without notice: 
I move — 

That so much of standing orders be suspended so as to enable the bill to be read a third time forthwith.  
HON NICK GOIRAN (South Metropolitan) [5.59 pm]: The only reason that we need to suspend standing orders 
now—which I indicate, before the Leader of the House has a heart attack, I will be supporting—is because the 
government controls the agenda and it chooses when matters will be brought into this place. The government has 
known all along that the parliamentary secretary was going to move an amendment to this bill because of the 
lobbying of the likes of Hon Aaron Stonehouse. That has been known for months, yet the government brought it 
on on the final afternoon before the winter recess and, lo and behold, it suddenly realised that our standing orders 
do not allow for the third reading to be made forthwith. Suspensions of standing orders need to be done in urgent 
emergency-type scenarios. I put it to members that this is no emergency scenario. We are only in this situation 
because of the incompetence of the management of the house. I will be supporting it because I am such a generous, 
nice guy on the last day of the sitting period before the winter recess, but it is unsatisfactory that this government 
continues to rely on the suspension of standing orders and just throws the book out when it suits it because it does 
not manage the house well. 
The PRESIDENT: An absolute majority is required to pass this suspension motion. Having counted the house and 
an absolute majority of members being present and there being no dissentient voice, I declare the motion is passed. 
Question put and passed with an absolute majority. 

Third Reading 
Bill read a third time, on motion by Hon Alanna Clohesy (Parliamentary Secretary), and transmitted to the 
Assembly. 
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